
 

 

 

 

 

 

1 October 2010 

 

 

 

The Hon. Tony Kelly MLC 

Minister for Planning 

Minister for Infrastructure 

Minister for Lands 

L34, Governor Macquarie Tower 

1 Farrer Place 

Sydney  NSW  2000 

 

 

Dear Minister 

 
Re: The draft Interim Guideline for Part 3A Residential, Commercial and Retail Projects 

 

The Department of Planning has sought our views on the above-mentioned document (“the draft 

guideline”). We’re pleased that we have been consulted and we have provided the Department 

with a detailed submission, which is attached. 

 

There are some significant policy issues raised by the draft guideline and it is important that we 

highlight these matters to you directly.   

 

In short, sections of the draft guideline do provide some welcome clarity as to how the current 

ministerial discretion to authorise a concept plan application will be exercised.  However, large parts 

of the document assume the existence of a discretionary decision-making power that was, in fact, 

abolished by the Department of Planning in July last year.  Other parts of the document attempt to 

create a two stage assessment process by turning (what should be) an informal pre-DA discussion 

into a formal element of the decision as to whether a project is Part 3A. 

 

To briefly expand upon the short summary we need to provide some background.  

 
The scope of Part 3A was reduced in July 2009 and decision-making became less discretionary 

 

Prior to Part 3A many major development proposals were either left languishing in local councils 

undetermined, or were never lodged due to the difficulty in navigating the planning approval 

process.  The Part 3A system was introduced as a means of freeing up the development approval 

bottleneck for projects that were important to the state, or a region within it. 

 

The Part 3A process allows the approval of large projects to be handled by an expert team in the 

NSW Department of Planning, instead of local council staff.  It also allows the Department of 

Planning to override other state government agencies and make final decisions more holistically.  

 

Until July 2009, any residential, commercial or retail project could be declared as a Part 3A project, 

so long as its value exceeded $50 million and the Minister for Planning decided that the project was 

”important in achieving State or regional planning objectives”.  

 

However, the government changed the rules so that residential, commercial or retail projects with 

an investment value of less than $100 million would be shunted off to local councils to assess, under 

the supervision of panels. The new rules also abolished the need for the Minister to decide whether 

individual projects were important to state or regional planning objectives.   At the time we were 
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told that this was a deliberate decision by government to reduce the amount of discretion that 

could be exercised when deciding whether or not a project should be given Part 3A status.  

 

While there are many competent and hardworking officers in local government planning 

departments, most council planners do not often have the opportunity to assess projects in the $50 

million to $100 million range.  The lack of familiarity with projects of this scale, and the inevitable 

involvement of state government agencies as concurrence/referral authorities, makes the 

assessment process convoluted and time consuming.  The joint regional planning panels reform has 

been a positive step, however, for some complex projects valued at over $50 million, the system is 

second best to the Part 3A process.   

 

In February we made a freedom of information request, which established that between July last 

year and February this year the Department of Planning refused to grant “Part 3A” status to 14 major 

residential, commercial and retail development projects worth $1.8 billion. These refusals were made 

without any formal merit assessment under planning legislation. The value of the private sector 

projects admitted into Part 3A was far less than the value of projects that were refused access to the 

major development regime.  It’s clear that the changes made in July last year, together with 

subsequent departmental practice, have made it harder for genuinely regionally significant projects 

to access the Part 3A stream. 

 
A further reduction in the scope of Part 3A is now proposed 

 

In this context we welcome moves to shed light on the Department’s decision-making process.  

However, we do not support moves that constitute a further reduction in the (already very narrow) 

scope of Part 3A.  

 

For example, the draft guideline says that the “reasonableness of what is being proposed” will be 

considered when determining whether or not a project is given Part 3A process.  This is a vague and 

subjective judgment that would take place outside of a formal merit assessment process.   

 

Under the State Environmental Planning Policy (Major Development) 2005 (“the SEPP”) whether or 

not a residential, commercial or retail project project is covered by Part 3A is tied to whether or not  

its capital investment value exceeds $100 million.  The “reasonableness” of a project proposal is 

question for merit assessment once a formal application has been made.   

 

This process outlined in the draft guideline would only be lawful if the SEPP were to be amended.  

However, no amendments are proposed in the draft guideline or in the accompanying material. If 

SEPP amendments are under consideration we urgently request that we be consulted.  Changes to 

this important SEPP should not be contemplated without extensive consultation and careful 

consideration.   

 

In any event, the Department should not be forming a conclusive and binding decision that a 

project is “unreasonable” in the absence of a full merit assessment.  We do not object to the 

Department giving early advice to proponents about potential issues with their proposal, but at the 

end of the day, proponents should have the right to make an application somewhere and have it 

assessed on its merits.  We note that, as law stands, a residential, commercial or retail project whose 

capital investment value exceeds $100 million cannot be dealt with by councils under Part 4, even 

when Part 3A status has been refused by the Department of Planning.   

 
A more complex two-stage assessment process is now proposed 

 

The draft guideline also mandates a “preliminary environmental assessment” when no such 

document is currently compulsory.   
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This forces higher value projects to undergo a two stage process, with less certainty, while the lower 

value project (under Part 4) is only exposed to a single stage process with a right of appeal in the 

event of an unfair or inappropriate decision.  

 

It seems to us that the draft guideline confuses what should be an informal pre-DA meeting (as 

occurs routinely under Part 4) with a formalised step in an application process.  The two should not 

be mixed together and satisfying officials in what is effectively a pre-DA process should not be made 

a prerequisite to the making of a formal application. 

 

Why create a two stage process?  This is unnecessarily bureaucratic and increases the costs of a 

proponent because it necessitates the preparation of two reports when one should suffice.  The 

proponent would also bear extra holding costs while they wait for the Department to formally assess 

the first report, and again reconsider the issues when the second report is lodged.  

 
Whether or not a project is covered by Part 3A is a separate decision to whether or not an 

‘authorisation for a concept plan application’ should be issued for a prohibited development.  

 

Where a Part 3A development is prohibited outright by an environmental planning instrument it 

cannot be approved unless the Planning Minister has authorised an application for the approval of 

a concept plan.  The decision to issue such an authorisation is separate from the formal recognition 

of a project’s Part 3A status.  There is a key difference between the two.   Part 3A recognition is not 

discretionary, while a decision to authorise an application for a concept plan is discretionary.  

 

It is open to the Department to require a justification as to why the Minister should authorise an 

application for the approval of a concept plan.  In some respects, this is akin to a request for a 

rezoning.  However the draft guideline needs to clearly explain that the justification requirement 

does not relate to a decision about whether a project has Part 3A status.   

 

Just as it is not necessary to apply for a rezoning if a Part 4 application departs for development 

standards, the requirement for ministerial authorisation for a concept plan application is not a 

prerequisite if the project merely departs from a development standard set by an environmental 

planning instrument.  The draft guideline does not seem to appreciate this fact.   

 
In conclusion 

 

Part 3A has been known as one of the few parts of the NSW planning system that was vaguely 

functional. The draft guideline suggests that there will now be an even greater risk that large 

residential, retail and commercial projects will be left without access to proper development 

assessment process. 

 

We look forward to further discussing these issues with you. 

 

Yours sincerely 

Urban Taskforce Australia 

 

 

 

 

Aaron Gadiel 

Chief Executive Officer 

 

Encl. 
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