Urban Taskforce

AUSTRALIA

7 July 2008

Grocery prices inquiry - Submissions

Australian Competition and Consumer Commission
GPO Box 520

MELBOURNE VIC 3001

E-mail: grocerypricesinquiry@accc.gov.au

Dear Sir/Madam
Further Public Submission to the Grocery Prices Inquiry by the Urban Taskforce Australia

Further to our public submissions made on 2 June, 19 May 2008 and 11 March 2008 we
wish to make a further submission.

1. Federal parliament has the power to resolve planning issues

The Urban Taskforce has obtained an opinion from Senior Counsel, Robertson Wright, as to
the power of the Australian parliament to force changes to state planning systems that
would break the stranglehold of the current shopping centre owners.

Mr Wright found that the Federal Pariament had the power to give retail developments
access to a streamlined development process, if State governments refused to amend
their planning laws to make them more competition-friendly. State governments could be
forced to amend their planning laws so that decisions must promote competition, as well
as satisfying other objectives. Town planners would also be barred from making decisions
aimed at protecting existing businesses from any loss of trade.

The ACCC's grocery prices inquiry is able to recommend tough federal action to deal
with anfi-competitive town planning rules. Federal action will be crucial if any meaningful
reform is fo be achieved.

A copy of the option of Robertson Wright SC is atfached.
. Examples of everyday occumrences in the planning system

Right now local communities are being denied the benefits of competition and cheap
local groceries, because of State Government planning rules. The planning system
deliberately prevents competition amongst retailers.

The current pending development application for a new supermarket and speciality
stores on Hamilton Road in Fairfield West is an excellent example of what's been going on
for years. Both Stockland and Westfield have objected to the new supermarket and
they’'ve been up-front about their reasons.

Stockland operates a shopping centre at Wetherill Park, around two kilometres from the
proposed new supermarket. In its letter it claims that the new supermarket will *have
adverse impacts on the viability of existing retail centres” and will be a “detriment to other
centres.”
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Westfield Shoppingtown is located at Liverpool, six kilometres away. Westfield has
objected because — to quote its submission — the development would “result in the
establishment of a significant district shopping centre drawing frade from a wide
catfchment.” Westfield says that the extra choice for Fairfield residents would be
“inconsistent with State Government and local planning controls.”

Customers should have a genuine choice - they should not be forced to shop in a
particular location because state government policies deny them the opportunity to shop
elsewhere. State Government policies are helping major companies secure monopolies
and are denying shoppers the benefits of competition.

A copy of the letters of objection from Westfield and Stockland are attached.

As always, we remain available fo meet with officers of the ACCC and/or answer any
requests you may have for additional information.

Yours sincerely
Urban Taskforce Australia

Aaron Gadiel
Chief Executive Officer

Encl.
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MEMORANDUM OF ADVICE

URBAN TASKFORCE AUSTRALIA LTD

and

FEDERAL LEGISLATION IN SUPPORT OF COMPETITION IN THE

RETAIL SECTOR

Introduction

1.

Urban Taskforce Australia Ltd (the Taskforce™) is an industry organisatibn
representing property developers and equity financiers in Australia. Part of the
Taskforce’s role is to engage in constructive dialogue with both government and the
community in relation to property development and related issues.

In response to the Minister for Competition Policy and Consumer Affair's request of 22
January 2008, the Australian Competition and Consumer Commission ("ACCC"
established an Inquiry into the competitiveness of retail prices for standard groceries.

The Taskforce has already made one submission dated 2 June 2008 to the ACCC
Inquiry in which the Taskforce argued that so long as planning authorities are required
or permitted to make zoning or development assessment decisions based upon
protecting existing retail grocery outlets from competition, the planning system itself
will frustrate efforts to encourage lower retail grocery prices.

The Taskforce believes that if the Commonwealth Parliament enacted legislation which
would permit retail developments to be undertaken despite non-compliance with State
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or Territory planning laws which are potentially anti-competitive’, this would encourage
and effectively require State and Territory legislatures to amend their planning laws so
as to abolish protection of existing retailers from competition as a relevant planning
consideration. If this were done, it is argued there would be greater scope for
competition among retailers and thus a likelihood of lower retail prices.

5. 1 have been asked to advise whether the Commonwealth Parliament has power under
the Commonwealth Constitution to enact such a law and, in particular, whether the
legislative power of the Commonwealth extends to enacting a law to the effect of the
Proposed Commonwealth Statutory Provision set out in the Schedule’ to this
Memorandum (the “Proposed Provision™).

6. For the reasons set out below, my answer to the question whether the legislative
power of the Commonwealth extends to enacting a law to the effect of the Proposed
Provision is: Yes.

The Constitutional Power

7.  The legislative power of the Commonwealth is vested in the Federal Parliament —
section 1 of the Constitution. The Parliament’'s power to make laws is conferred and
circumscribed by the Constitution. If legislation passed by the Federal Parliament is
not supported by a head of power found in the Constitution, the law will be invalid®.

8. There is no provision in the Constitution which expressly refers to planning or
development as a subject of Commonwealth legislative power. This is not fatal, .

however, if there is another head of power that can be relied upon.

8. The Proposed Provision is limited to “constitutional corporations” (that is the types of
corporations listed in section 51(xx) of the Constitution) and relates generally to their

trading or business activities. [n these circumstances, the obvious source of support

! This would include laws which did not exclude protection of existing retail outlets from competition as a relevant
consideration under the planning laws.

2 Some additions and amendments to the terms of the Proposed Provision are included in the Schedule to this
Memorandum.

3 Subject to provigions such as section 15A of the Acts Interprefation Act 1901 (Cth) which provides “Every Act
shall be read and construed subject to the Constitution, and so as nof fo exceed the legislative powsr of the
Commonwealth, to the intent that where any enactment thereof would, but for this section, have been constried
as being in excess of that power, it shall nevertheless be a valid enactment to the extent to which it is not in
excess of that power.”
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for the enactment of the Proposed Provision is the so called “corporations power"*
found in section 51(xx).

10.  In order to determine whether the power in section 51 (xx) would support the Proposed
Provision, it is necessary to construe the text of that section of the Constitution, to
identify the legal and practical operation of the Proposed Provision and then to assess
the sufficiency of the connection between the Proposed Provision and the head of
power refied upon®,

Construction of Section 51(xx)
11. Section 51(xx) of the Constitution is in the following terms:

51 The Parliament shall, subject to this Constitution, have power to make laws for the
peace, order, and good government of the Commonweaith with respect to;

{xx) foreign corporations, and trading or financial corporations formed within the
fimits of the Commonwealth;

12. This head of power has been held sufficient to support:

(@) competition regulation of constitutional corporations — Strickland v Rocla
Concrete Pipes Ltd (1971} 124 CLR 468 at, for example, 489 — 490 (per Barwick
CJ);

(b) industrial relations regulation of constitutional corporations — the Work Choices
Case (New South Wales v The Commonwealth) (2006) 229 CLR 1.

13. In the Work Choices Case, it was held by the majority (Gleeson CJ, Gummow, Hayne,
Heydon and Crennan JJ) at [178]:

178 This understanding® of s 51(xx) was subsequently amplified by Gaudron J in her
reasons in Re Pacific Coal Pty Lid; Ex parte Construction, Forestry, Mining and
Energy Union [(2000) 203 CLR 346 at 375 [83]] where her Honour said:

"I have no doubt that the power conferred by s 51(xx) of the Constitution
extends fo the regulation of the activities, functions, relationships and the
business of a corporation described in that sub-section, the creation of
rights, and privileges belonging to such a corporation, the imposition of

* As far as Commonweaith legislation relating to trade practices and competition regulation is concerned, it is the
corporations power which has proved to be the power generally relied upon to provide the widest underpinning
for such regulation of businesses operating in the Australian economy. That is not to say, however, that other
heads of power cannot be relied upon to provide support for specific types of provisions. See generally Heydon
JD, Trade Practices Law (Law Book Co) at [2.50] ff which identifies and discusses other heads of power which
may be relied upon. .

® Work Choices Case (New South Wales v The Commonwealth) (2006) 229 CLR 1, at[197].

& Referring to Gaudron J's reasoning in relation to section 51 (xx) in Re Dingjan; Ex parte Walker (1995) 183 CLR
323 at 365,
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obligations on it and, in respect of those matters, to the regulation of the
conduct of those through whom it acts, its employees and shareholders and,
also, the regulation of those whose conduct is or is capable of affecting its
activities, functions, relationships or business."

This understanding of the power should be adopted. It follows, as Gaudron J said,
that the legisfative power conferred by s 51(xx) "extends to laws prescribing the
industrial rights and obligations of corporations and their employees and the
means by which they are to conduct their industrial relations”. [Footnotes omitted]

14. Thus, the power in section 51(xx) extends to legislation regulating constitutional
corporations’ activities and business, creating rights and privileges belonging to such
corporations and regulating those whose conduct may affect the corporations’
activities, functions or business.

15.  One issue that has arisen in the past as to the extent of the corporations power is
whether that power is a power with respect to a class of persons, namely the
corporations identified in placitum (xx), and covers all aspects of their activities, or
whether it is a narrower power limited, for example, to the trading and financial
activities of Australian trading and financial corporations respectively’. This issue will,
however, only become relevant if the legislation in question does not directly relate to
the trading or financial activities of the corporations to which it is addressed.

The Legal and Practical Operation of the Proposed Provision

16. The Proposed Provision is addressed to constitutional corporations. It operates where
a constitutional corporation is carrying out a retail development. As defined, a retail
development would involve: |

(a) the use or subdivision of land; or
(b) the use, demolition or construction of, or carrying out work on, a building,

for the purpose of the retail sale or hiring of products. These would be likely to be
characterised as trading or financial activities of any corporation carrying out such a
development,

17, In relation to those activities the Proposed Provision creates a right to carry them out,
notwithstanding that certain state laws refating to environmental planning and
assessment of developments might otherwise prohibit such development.

18.  Thus, it can be said that the legal and practical operation of the Proposed Provision is
to regulate the business or trading activities of the constitutional corporations to which

7 See Commonwealth v Tasmania (1883) 158 CLR 1 and Re Dingjan; Ex parte Walker (1995) 183 CLR 323.
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it is addressed, and to confer a privilege on those corporations, namely, an exemption
when undertaking a retail development from complying with state planning laws that
fail to satisfy certain competition related criteria.

Sufficiency of the Connection between the Head of Power and the Provision

19. The Proposed Provision can, of course, also be characterised as a law relating to
environmental planning and assessment of developments. This, however, does not
have the consequence that section 51(xx) cannot provide the required constitutional
support for the Proposed Provision.

20. In circumstances where an enactment can be characterised in more than one way, it is
sufficient if one of the characters is within a head of legislative power conferred on the
Federal Parliament. To be within a head of legislative power the enactment must be
able to be fairly described as “with respect to” the subject matter of the power.

21. The High Court has held in Actors Equity and Announcers Equity Association v
Fontana Films Pty Ltd (1982) 150 CLR 169 at 194 (per Stephen J):

More recent authority that valid laws of the Commonwealth may possess several

characters and that the fact that one or more of such characters is not within a head of

Commonwealith power will not spell invalidity is provided by Seamen's Union of Australia

v Utah Development Co (1978) 144 CLR 120 at 154 per Mason J, and by Re Linehan;

Ex parte Northwest Exports Pty Lid (1987) 55 ALJR 402 at 405 per Gibbs CJ, af 406 per
Stephen J and at 409 per Mason J.

It follows that in testing validity the task is not to single out one predominant character of
a law which, because if can be sald to prevail over all others, leads fo the attaching to the
law of one description only as truly apt. It will be enough if the law fairly answers the
description of a law "with respect to” one given subject matter appearing in s 51,
regardless of whether it may equally be described as a law with respect to other subject
matters. This will be so whether or not those other subject matfers appear in the
enumeralion of heads of legisiative power in s 51.

22. This statement, and statements to the same effect, have been approved and applied in
subsequent cases — see, for example, Re F; Ex parte F (1986) 161 CLR 376 at [387]
{per Mason and Deane JJ), Re Dingjan; Ex parte Walker (1995) 183 CLR 323 at [368]
(per McHugh J) and Bayside City Council v Telstra Corp Ltd (2004} 216 CLR 595 at
[27] - [28].

23. In the present case, the connection between the practical operation and legal effect of
the Proposed Provision and constitutional cdrporations is direct and is not capable of
being characterised as “so insubstantial, tenuous or distant’® that the Proposed

® To use the words of Dixon J in Melboume Corporation v The Commonwealth (1947) 74 CLR 31 at 79.
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24,

Provision could not fairly be described as a law “with respect to” the corporations
referred to in section 51(xx).

Accordingly, it can be concluded that the Proposed Provision falls within the scope of,
and is supported by, the corporations power in section 91(xx), as expounded by the
majority of the High Court in the Work Choices case. Thus, the Federal Parliament
would have power to enact legislation to the effect of the Proposed Provision.

The Melbourne Corporation Doctrine

25.

26.

27.

Notwithstanding the conclusion expressed in the preceding paragraph, there is a
further issue that might be thought to give rise to concern. Given that environmental
planning and development assessment is a matter for the States under the
Constitution, is there any constitutional difficulty with the Commonwealth becoming
involved in planning and development issues as envisaged under the Proposed
Provision? More specifically, is there a difficulty with Commonwealth legislation that
deliberately seeks to override State environmental or planning laws or to prescribe in
effect the content of State laws in an area of State responsibility?

This raises what is known as the Melbourne Corporation doctrine® which involves an
inquiry whether the federal law in question, looking to its substance and operation, in a
significant manner curtails or interferes with the capacity of the States to function as
governments .

The High Court considered the application of thi.s doctrine in Bayside City Council v
Telstra Corp Ltd (2004) 216 CLR 595 where the issue was whether a law exempting
telecommunications carriers from discriminatory state tax laws was valid, relying upon
the posts and telegraphs power in section 51(v) of the Constitution. Gleeson CJ,
Gummow, Kirby, Hayne and Heydon JJ held:

[30] A law conferring upon [teiecommunications] carriers an immunity from all state
taxes and charges would be a law with respect to telecommunications services;
and so is a law conferring an immunity from some state taxes and charges. |t
doss not make a difference that the chosen discrimen requires not only
examination of the content of the state law but also comparison with the operation
of other state laws. The clause does not affect the capacily of the states fo
function as governments. Their legislative capacity remains unimpaired, except to
the exfent fo which otherwise s 109 provides. That is a matter to be considered
befow. There is, in ¢l 44, no more an aftempt to dictate the content of state
revenue laws than there was, in Botany Municipal Council v Federal Airports Corp,

"® As it Is based upon comments in Melboume Corporation v The Commonwealth (1947) 74 CLR 31 - see
Bayside City Council v Telstra Corp Ltd (2004) 216 CLR 595 at [29] - [33].
" Bayside City Council v Telstra Corp Ltd (2004) 216 CLR 595 at [31].

Liability imited by a scheme approved under the Professional Standards Legislation, 7



[Botany Municipal Council v Federal Airports Corporation (1992) 175 CLR 453] an
attempt to dictate the content of state environmental laws.

[31] ... In Re Lee; Ex parte Harper [(1986) 160 CLR 430 at 453), in a passage later
approved by six justices in the Native Title Act Case [Western Australia v The
Commonwealth (1995) 183 CLR 373 at 477]) Mason, Brennan and Deane JJ
emphasised thal, although the purpose of the docirine:

... Is 10 impose some flimit on the exercise of Commonwealth power in the
interest of preserving the existence of the States as constituent elements in
the federation, the implied limitations must be read subject to the express
provisions of the Constitution. Where a head of Commonwealth power, on
its true construction, authorizes legisiation the effect of which is to interfere
with the exercise by the States of their powers to regulate a particular
subject-matter, there can be no room for the application of the implied
limitations.

{32] The states are left by the relevant federal law in cf 44 free fo exercise their
legisiative powers to impose liability to taxation, as ¢! 39 envisages. All that is
forbidden by ¢l 44 is the imposition of a state law which discriminates against a
carrier or person or corporation in the nominated calegories. The enactment by
federal law of this prohibition is within the ambit of the legisfative powers of the
parliament. The prohibition is designed to ensure the effectiveness of the law with
respect to carriers and others which is enacted under those powers and atfracts
the operation of 5 109 of the Constitution.

f33] Thus, there remains applicable the primary proposition stated by Dixon J in
Melbourne Corp [(1947) 74 CLR 31 at 78]:

The prima-facie rule is that a power to legislate with respect to a given
subject enables the Parliament to make laws which, upon that subject,
affect the operations of the States and their agencies. That, as | have
pointed out more than once, is the effect of the Engineers’ Case stripped of
embellishment and reduced to the form of a legal proposition.

(Footnotes omitted)

28. There are certain similarities between the circumstances of the Bayside case and
consequences that might arise if the Proposed Provision were enacted. There would
appear to be considerable support in the circumstances for the conclusion that the
Proposed Provision does not affect the capacity of the States fo function as
governments. Their legislative capacity would remain unimpaired, except to the extent
to which otherwise section 109 of the Constitution provides'".

29. In the Bayside case, although the telecommunications carriers were exempted from
discriminatory state tax laws, this was held not to dictate the content of those laws.
Similarly, it could be argued that the Proposed Provision does not dictate the content
of state laws, notwithstanding that it exempts constitutional corporations from
complying with state laws that do not meet certain competition related criteria.

" As to the application of section 1009 see [32] - [34] below.
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30.

31.

From the passages cited above it is also likely that where the Federal Pariiament has
power to legislate with respect to constitutional corporations, that will include the power
to make laws that interfere with the exercise by the States of their powers to regulate
particular subject matters. Indeed, in Botany Municipal Council v Federal Airports
Corporation (1992) 175 CLR 453, there was a federal regulation which authorised
licensed contractors to carry works at Botany Bay in relation to Sydney Airport in spite
of New South Wales environmental assessment laws that might have prohibited the
work. It was held that the federal law was valid. The High Court held (at 465):

There can be no objection to a Commonwealth law on a subject which falls within a head
of Commonwealth legislative power providing that a person is authorized fo undertake an
activity despite a State law prohibiting, restricting, qualifying or regulating that activity.
Indeed, unless the law expresses itself directly in that way, there is the possibility that it
may not be understood as manifesting an intention to occupy the relevant field to the
exclusion of State law.

In respect of the Melbourne Corporation doctrine and the matters raised above, in my
opinion, there would be nothing in the Proposed Provision that would be likely to
render its enactment an invalid exercise of the legislative power of the Federal
Parliament.

Section 109 of the Constitution

32.

33.

34,

Section 109 of the Constitution provides:

When a law of a State is inconsistent with a law of the Commonwealth, the latter shall
prevail, and the former shall, fo the extent of the inconsistency, be invalid,

In the present case, if the Proposed Provision was validly enacted, to the extent that a
state planning law that was not a complying planning law operated to prohibit a
constitutional corporation from carrying out a retail development in relation to urban
land, the non-complying state planning law would be inconsistent with the Proposed
Provision. As a result of the operation of section 109 of the Constitution, the state law
would to that extent be invalid'.

Although there may be a qualification upon the operation of section 109 in cases which
fall within “a debateable area where federal laws may be found that seem to be aimed
rather at preventing State legislative action than dealing with a subject matter assigned
to the Commonwealth Parliament”™ it is unlikely that such a qualification is relevant in
the case of the Proposed Provision. In the Bayside case, it was held at [37] that such

a qualification did not apply where the federal law was a valid law with respect to a

12 see the similar reasoning in Bayside City Council v Telstra Corp Ltd (2004) 216 CLR 595 at [34] - [39].
'* Wenn v Attomey-General {Vict) (1948) 77 CLR 84 at 120.
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subject of federal legislative power. It was only where the federal law could not be
characterised as a “law of the Commonweaith” that the qualification might apply.

Conclusions

35. Accordingly, in my opinion, the answer to the question: Does the legislative power of

the Commonwealth extend to enacting a law to the effect of the Proposed Provision?
is - Yes.

RobertsosWright

Chambers 30 June 2008
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SCHEDULE

Proposed Commonwealth Statutory Provision

.A constitutional corporation may, despite any state planning law, carry out a retail
development in relation to urban land unless the state planning law is a complying
planning law.

Definitions
complying planning law means a state planning law that:

(a) prohibits a planning authority, when making a zoning decision or granting an
approval, from giving any direct or indirect consideration to any possible loss of trade
that might be suffered by any other existing or future retail business or businesses:

(b) ifit is not subordinate legislation ~ includes the promotion of competition as an express
object of equal or superior priority to any other object;

{c) ifitis subordinate legislation — is made under legislation that includes the promotion of
- completion as an express object of equal or superior priority to any other object.

constitutional corporation means a foreign corporation or a trading or financial corporation
formed within the limits of the Commonwealth

development means:
(@) the use of land; and
(b) the use of a building erected on land; and
(c) the subdivision of land; and
{(d) the erection of a building; and
(e} the carrying out of a work; and
(f  the demolition of a building or work.
granting of an approval includes:
(@) proposing to grant an approval; and
(b) a merits appeal or review of a:
()  decision to grant or not grant an approval; or
(i)  failure to grant an approval.
planning authority means:
(@ aMinister of the State or Territory; or
(b) abody corporate established for a public purpose by a law of the State or Territory; or
(c) abody corporate established by:
(iy the Governor of the State; or

(i) if the Territory is the Australian Capital Territory — the Governor General acting in
relation to the Australian Capital Territory; or

(iity if the Territory is the Northern Territory or Norfolk Island - the Administrator of the
Territory; or
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(iv) a Minister of the State or Territory; or
(v) any means other than under a law of the State or Territory; or

(d) acompany in which the whole of the shares or stock, or shares or stock carrying more
than one half of the voting power, is or are owned by or on behalf of the State or
Territory; or

(e) abody corporate that is a subsidiary of:
(i} abody or company referred to in paragraph (b), (¢) or (d); or

(i) abody corporate that, because of a previous application or previous applications
of this paragraph, is taken to be a planning authority for the purposes of this
definition; or

() aperson holding, or performing the duties of:

()  an office established by or under a law of the State or Territory (including a
judicial office or an office of member of a tribunal); or

(i) an appointment made under a law of the State or Territory (including an
appointment to a judicial office or an office of member of a tribunal); or

(g) aperson holding, or performirig the duties of, an appointment made by:
()  the Governor of the State; or

(ii) if the Territory is the Australian Capital Territory — the Governor General acting in
relation to the Australian Capital Territory; or

(i} if the Territory is the Northern Territory or Norfolk Island — the Administrator of
the Territory; or

(iv) a Minister of the State or Territory; or
(v) any means other than under a law of the State or Territory,
on whom functions are conferred by or under a state planning law.

retail means, in respect of a development, for the purposes of selling items by retail, or for
hiring or displaying items for the purpose of selling them by retail or hiring them out, whether
the items are goods or materials and whether or not the items are also sold by wholesale.

state planning law means a law of a State or a self governing Territory that has one of the
following objects (whether express or implied);

(@) to provide for environmental planning and assessment of development proposals;

(b) to encourage: the proper management, development and/or conservation of towns and
villages; and

(¢) the co-ordination of the economic use and development of land.

urban land means land upon which urban development is permitted with or without an
approval, but does not include land where the only form of development permitted is
dwelling houses or rural development.

zoning decision means making or proposing to make an instrument that controls or
prohibits some or all development in a particular area.

tiability limifed by a scheme approved under the Professional Standards Legislafion. 12
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30 November 2007 Council's Reference: DA1127/2007
. Owr ref: RJC/RH/QT-212

The General Manager
Fairfisld City Counclf

PO Box 21, :
FAIRFIELD NSW 2185

Attn:  Mr. Mark Stephengon, Senlor Development Planner
Daar Slr,

Ro: DA 1127/2007:- Proposed Mixed Use Development, No. 386 Hamliton Road and
No's 80 — 82 Tagman Paracde, Fairfield West

We wrile on behalf of Stockland Limited with reference to 8 Development Application (DA}
currently being assessed by Council seeking consent for a mixed use development
inciuding ground floor supsrmarket and specialty stores, ground floor car parking and
muitiple level building envelopes for future resldential buildings.  Stockland Trust

Manhagement Limited own and manage a shopping ceriire in Wetherlll Park some 3.2km to
the north-west of the development,

We have reviewed the DA documentation on exhibition. The proposed development is
objected to on the grounds identified below. It is evident from [his objection thet the
proposal is an overdevelopment of the site, and together with the existing Aldi supermarket
and Hamiton Road Fruit Store, will changa the naiure of the refail centre in a manner totally
inconslstent with Faifield Council's established retail hlerarchy, This will have adverse
impacts on the planned refail hierarchy and to the viability of other existing retail centres.
We suggest that Council encourage the applicant to scale back the proposed development
io a proposal which respects the character of the locelity and the role of the Fairfield West
retailfcommercial centre in the City's LGA.

The grounds for objection are as follows.

1, The proposal Is at odds with Council's Retall and Commercial
Centres/Activitias Policy No. 1 - 203 )

While It is accepted that the econemic impact of a particular proposal on a competitor or
competitors within a particular tetailfcommercial centre Is not & lagitimate planning
consideration, it is nevertheless an important public interest conslderation fo take Into
account the broader likely economic Impact of the proposal. In this case, if because of the
proposals size and scale It is likely to result In demise of retail development in an

5% MOUNTAIN STREET EROADWAY NSW ~ PO BOX 435 BROADWAY NSW 2007 ~ TELEPHONG [02) 9211 4008 FAX {02 8211 It

EMARL: Doo@bhcplennere.comay ~ WEE SITE: wwawhbeplannars.comey
AQN 051 858 942

Attachment C Page 398



23 May. 2008 16:33 DACAD DESIGN PTY LTD No. 0394 .

ATTACHMENT C

4

Iltem: 7

IHAP Report

Attachment C

B|B|C

CONSUITIHG PLANHERS

astablished cantra to the overall detriment of that centre, then this is & relevant matter for
congideration by Councl,

Wa nofs that the Fairfield West refallicommercial cenire is identified in Council's Retail and
Commercial Centres/Activities Policy No. 1 -~ 203 (‘the Centres Policy”) as a
“Neighbourhdod Centre”.

The Gentres Policy has as ifs principles:

(a) to implament a framework for consideration of retail and commerclal proposals
which have the potential fo affect the economic well-being of Fairfield City,
having regerd fo the findings and recommendations of the Fairfield Gity Retail
and Commercial Canfres Study 2005, .

(b} To provide guidance ip stakeholders on desired directions for fulure
development of various retail centres across Fairfleld Clty,

(c) To promate greater cerlainty in the rezenlng and development application
process for rofail and commerclal proposals by identifying Council’s
assessmant requirements, and

() To integrate the findings and recommendations of the Fairfield City Retail and
Commercial Cenltres Study 2008 with directions identified under Cotnell town
centre and master plan sirategles.

The Centres Policy promotes the development of Fairfieid West as & retail/commsicial
centre which is characterised by:

« ‘“generelly containing <8,000 sq.m of rotafl floor space;

« providing convenience retail services fo the residents of the neighbourhood or

suburb to which it is located and may contain a small grocery/supermarket
stere - usually of <600 sq.r;

« providing a fimited range of non-retall services such as a medical practice or
hairdresser.” :

The Fairfield community, including shopping centre owners such as Stockland Trust
Management Limited, have the expectation that the Centres Policy will ba used by the

Council to direcl the appropriate size and function of future development in
retal/commercial centres,

The proposed development has a total retail component of 4,969sqm of retail floor space.

This is in addition to the exigling supply of approximately 2,000sqm already at Falrfield
West,

The proposed development will change the character of Feirfield West from a
neighbourhood centre to a local centre and will alter its role [n the Cily's refall hierarchy,

This wilt have an impact on other centres and the established pattern of retailing in the
LGA. :

It is not appropriate for the applicant to argue that the amount of land zoned for business
use fs 2.8 hectares and thus can accommodate additional retail uses. The centre zoning
permits a wide range of business and residential uses. The policy applies only to the retail
component and does not limit other forms of permissible development.

H20PCTII2\Comespondenc\DA 1187_204T Farfiald West « Gifacifn atier - Final,goe Pags 2
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Any approval for addifional retail flcorspace of thE magnitude should not take place until
justified by a cornprehensive review of the Centres Policy. -

2, The intensity of the proposal Is unacceptable.

The proposed development Includes bullding envelopes for five residential buildings having
helghts batween 2 and 4 storeys on top of a ground floar retail ievel,

The proposal for the residential building envelopes Is totally out of character with the
surrounding bulk and scale of residential development and should not be supported by
Council. In this regard, the existing character of the surrounding residential development
comprises 1 and 2 storey detached dwellings of modast size with generous street setbacks
and significant landscaping.

The Applicant seeks fo take advantage of an anomaly i the land use zoning where villas
and residential flat buildings are permissible in the 3(c) Zone whilst the surrounding land is
within fhe 2(a) Residential A Zone where multi-unit housing and residential flat buildings are
prohibited, On this basis, It cannot bo said that the development Is In keeping with the
intended character of the locality. In esteblishing a planning principle for bulk and scale
where ihere is a lack of planning controls such as FGR, building height and setback
standards, the NSW Land and Environment Court in Veloshin v Randwick Council {2007]
NSWLEC 428 has directed sonsent authorities to pose ihe following question:

“Does the proposal fook appropriate in fts context?”

in our apinion it cannot be said that the proposal wil look appropriate in the Fairfleld West
locality due the excessive bulk and scale of the residential building envelopes. The
Elevation Plang provided in the DA Drawings are indicative of the towerlng building form
that will dwarf the existing low density character of the locality. The proposed satbacks will

ot be sufficlent to mitigate the adverse visual, privacy and sirestscape impacts of fhe
proposal, '

We refute the following asserfion within the Applicant's Statement of Environmental Effects
(“SEE”):

“While there is an absence of built form controls, what is clear is that the LEP
facllitates the potential for future development of a new cherecter for the site.”

Contextually, the proposal needs fo reflect the 1 and 2 storey residential character of the
surroundings. In our opinfon, the existing structures within the Fairfleld Wast Public School,
albait significantly targer in scale than the surrounding residential dwellings, should not be
any determinant of the bulk and scale of the proposed davelopment es the Applicant claims,
as these bulldings were purpose-built and are located within a Special Use Zone, The
predominant character of this locality in our opinion 1s low density single dwelling houses
and the development should respect thig character, not create a new character,

EOOTOTE 1 2ComeEpONTantRDA 1127, 2007 Rakfieid Weost - Obfecton Kitar - Final. g0 Page 3
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3.  ltdoes not appear that the Applicant has had regard to Gouncil's pre-DA advice.
The Appilcant's Statement of Environmental Effects (SEE) identifies that Council's minutes
of pre-DA discussions included the following issues with the pre-DA docurnentation, Infer
alfa: ’ ‘
+ The pre-DA proposal had been concelved i contextual isolation;
» Tha pre-DA proposal had heen conceived without regard to the surrounding
properties; '
e The pre-DA proposal had been concelved - without . ¢onslderation of the
opporiunifies and consiraints of the site;, oo :
v The pre-DA configuration and éiﬁng of the devetopment was inappropriate in
that there was no logical integration between the residential and commercial
aspecis of the development;
+ Higher density residential development is inconsistent with the current
character of the surrounding residenfial ares;
« The probosat is required to have a more balanced one and two storey built
form that responds to orlentation, constraints and opporiunities; and
» A reduction in built form and seala from the pre-DA design was warranted.
Although we are not awere of the amendments made between the pre-DA documentation
and the DA documents, we are unable to identify any Instances where the proposed
davelopment may have addressed the above issues. In our opinion, each of the above
findings and reguirements still need addressing.
4, Housing for Seniors or People with a Disabi!ii:y may not he permissibie on the
slte.
The development application documentation and pre-DA discussions make references 1o
the application being for housing for older persons or persons with a disability. This should
be clarified. If the applicant seeks a staged consent for development for housing for seniors
housing, the application should be assessed under State Environmental Planning Policy
(Housing for Seniors or People with a Disabifity) 2004. Furthermore the applicant would
need to establich that & bullding complying with the requirements of the policy could be
constiucted on the site. No such assessment has been undertaken.
Clause 40 of State Enviranmental Planning Policy {(Housing for Seniors or People with a
Disability) 2004 states as follows in relation to the minimum site frontage required for a
seniors housing development lo be permissible:-
) General
A consent authorify must not consent fo a development application made
pursuant to this Chapler unless the propased development compiias with the
standards specified in this cfause.
MBSO HCorrespondoromDia 1527, 8007 Falistd Wesl - Diyection fetar « Finel dos Page 4
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3) Site frontage

The site frontage must be af least 20 mefres wide measwred af the building line.”

The Applicants SEE claims that the minimum site frontage control is not relevant to this

stage of the DA and the SEPP refers to a minimum “site” frontage and not a minimum
“stres{® frontage.

' ~ Clause 40 of the SEPP is relevant to this stage of the DA If the DA seeks developmant

congent for the bullding envelopes of a future development under SEPP {Housing for
Seniors or Pgople with a Disability) 2004, -

1t Is clear in the wording of Clause 40(3) that the raquirement is for.a minimum site frontage
to a public street, hence the use of the terms *frontage” and “building line®. Had it been
intended fo be read any other way, the clause would have referred to “minimum dimension”
or "minimum width/depth”,  We note that no objection pursuant fo State Environmental
Planning Policy No. 1 - Development Standards has been provided by the Applicant.

5 The proposed development is poorly conceived,

The design s substandard in regards to infegration with adjoining fand and accessibliity.
The fellowing grounds of objection ara made:

(8) The DA plans show an Intenlion for a pedestrian crossing from Aldi's car park (i.e.
relying on the Aldi car park to meet the derands of their customers) and a future
vehicular connection between Aldi and the site whish are net guaranteed. The
proposal needs to cater for its own traffic and pedestrian atcess. -

We also note that the proposed pedestrian connection to the Aldi stors is across the
primary site driveway, whete all cars and trucks will access the site.

{b) The proposed Hamilton Street heavy vehicle driveway threalens the safety of
pedestrians and school children of Fairfield West Fublic School. There are poor
sight fines around the Hamilton Sfrest driveway that should be addressed prior to
consideration of this access handle as a heavy vehicle driveway.

{c) The proposed car parking is contrary fo Australian Stendard AS1428.1 in that
separale car parking alsles and heavy vehicles are not defined. In {his regard,
hieavy vehicles will share internal driveways contalning car parking spaces.

(d) The retail layout Is of such as scale that it only allows a token amount of deep soil
landscaping around the periphery of the site. The landscaping proposal of the
development is not a suitable urban design outcome as it is not compatible with the
character of the surrounding development.

(e) The retail lovel and future residential development on top of the ‘pedium’ created by
the refail level is not integrated. In this regard, fhe proposed residential building
envelopes are wholly above a conorete slab which forms the roof of the retail
component. Such a proposal ig not compatible with the character of development in
the neighbourhood, does not cater for adequate site connectivity and does not -
promote significant amenity for future occupants of the residential components in

AZO0T\0FETACHrRSpONGENoROA 1127, 2007 Falfiskt Iaat - Ohaonon I6ts: - Fisldee Page §
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terms of accessibility, through-sie links, mature landscaping and convenlent access
to public transport. ‘

6. The traffic and parking lmpacts of the proposed future residentisl
‘ dovelepment have not been considered.

The DA includes assessment of the traffic and parking impacts of the vehicles associated
with the proposed retail uses but has not included any assessment of the impacts of the
future residential traffic generation for the propased senlars housing building enveiopes,
which includes a request for tha density and configuration of the residential components.
The Applicant's SEE states that there is provision for up to 140 resldentiai apariments and
approximately 148 residential car parking spaces. The Impacts of fhis additional traffic
imust bo considered at this stage. [t may be the case that the local road network requlres

augmentation fo cater for the additional cumulative traffic generated from the site by the
residential component,

Summary

Objection to the proposed development fodged pursuant to Development Application DA
1127/2007 & made on the following grounds: ‘

(1} The proposal is af cdds with Counci's Retail and Commercial CentresfActivities Policy

No. 1 - 203 and would change the role and function of the centre In the retail hisrarchy
to the detriment of other centres.

(2) "The intensity of the proposal is unacceptable. The propased bulk and scale must be

sogled back to allow the development to be compatible with the surrounding low
density reskdehtfal character,

(3) 1t does not appear that the Appllcant has had regard to Council’s pre-DA advice.

(4) ¥ the applicaﬁon is' for seniors housing, an assessment of compliance with the
provisions of the SEPP is required and has not been providsd. A SEPP No 1 objection
may be required as the site for a senlors proposal needs a site frontage of 20m.

(5) The proposed development is poorly conceived. The layout of the development
reguires revision o remove uncertain connections with the adjoining Aldi site and
Inherent safety and accessibilily concerns.

(6) The traffic and parking impacts of the proposed fulure residential development have
not been coneidersd. The Treffic Reporl has addressed the traffic and parking

generation from the retail component of the DA, but not from the residential
component. ‘

Conclusion

Having noted the above concerns in relation to the proposed devslopment, we befieve that

Councll should defer the Development Application for amendment. in particular, the

development should be redesigned to niore appropriately respond to the character of the

peighbournood and integrate with the adjoining sites if the adjoining site owners agree. On

the basis of the curnrent plans, we believe the design is significantly substandard and an
_ambit claim for maximum development potential.

JA2007WT 2 AConespoN0snEIDA 1127 2007 Felficky Wisl » Qbfeoton fatter -~ Finzl doo Page &
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In the event that Councll should request the applicant to submit addltional infarmation, we
request that we be glven a reasonable epportunity fo inspact the new material.

We request that we be advised in advance of the date of any Committes or Council meeling
at whish the DA Iz ultimately determined, in order that we may, i required, maka
appropriate arrangements to present our client's concerns with this application.

We thank Councll for the opporiunity to make this submission.

Yours faithfully,
BEC Consulting Planners

Gt i

Dan Erindle
Director

RO0NDTIT A A eep0ndonca\DA. £127 00T Faifiatd Weat - Ojacton latter - Final.doo Page 7
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TERBREIE D CTRY FOUNCIL |
From: “David Winley" <david@inghamplanning.com.au> ! "“Iﬂr"ﬁ}'g\q}.ﬁ!‘_‘.’OUNGIL—‘
Tor <meil@falrfleldey.new.gov.su> WiV
Pate; Wednesday, 21 November 2007 15:40:41
Subject: Submission to DA 1127/2007 - 368 Hemillon Road, Faiffleld West:, viend hilf

gAY
Adt: Clty Manager - - !
il oA N2ihey]
Please find attached a lstter of objection to the abova DA, Original to be | DOC: LIQi7: o7 ,
sent by post. lQ_ﬂL&ﬁfdm——'
Ragerds
. David Winley

Ingham Planning Pty Ltd

19, 303 Pacific Highway,
LINIFIELD N8W 2070

ENTERED
2 2 NOV 2007
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21% Novembst 2007

The General Manages
Féirfield Clly Council
PO Box 21

FARFIELD N8N 2185

Dear Sr/Madam

RE DhA, 'IiiTIZODT - 268 Hamilton Road, Fairfleld West
Falrfleld Market Flara at Tesmian Pajade and Hamllton Road

Wa act on behalf of Westield Limiled in regard o Devalopment Applicafion 1127/2007
for the construction of & retnll shopping complex incorperaling a farge fult fing
supermarket, specialty retailing and assotiated Carparking.

The proposed building is over single refail shoppitg level and has 8 total gross floor
space of over 6,206 sqm ahd has atsociated car parking provided at ground leval. All
arcess to the car parking area 1s from Tesman Parsde with the narrow Hamilton Parade
frontage of the sile providing for truck accoss to a foading dook facillty at the rear of he
sits, An addifiona) vohitle access connecfing the propesed development with the

edisting edjoining ALDI store 15 illuslrsted on the plans a8 being Subject to Future
application.

While not spacificelly referred fo in the Stalement of Environmentad Efecks prepared by
Urbit and submitied with the application, the ¢levatlons provided with the develapment
mopiloation drawlng tndlcats shat the propossl for the Falrfleld Market Plaza Includes a
Coles supermarket of 3,230 som fincluding back of house area} and specialty rstail
shops ttalling approximately 1,704 sqm,

In eddilion o the relpil development g concep tusl Hhslretion of redldentlal bulldings
soross the site 15 also provided. This inciudes the provision of approximalely 8 buill
form ranging in height from 2 storeys fo 5 sloreys adiacent o the sdjolning Falrfield
public schosl.

Grounds of Oblestlon

Thia submigsion i¢ 3 formal oblection fo (ha proposad devefopment on the following
grounds: )

1. The propossf it an overdeveiopment of fhe sife

The subject sits i & farge undeveloped parcel of fand {19,105 sqm) iotaled within 2
inlerface area between single dwelling residential dovelopment and local business
dévélopment.

CE
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The proposed develepment providez Nts entire vehicle cgr park access from Tasman
Parade & fozal residenfial strest in Fairfisld West. Tasman Parade is characterised by

predominrantly single slorey residential dwelkingz and hes @ number of rasidential cul-
de-satt.

The sita also has 8 narrow frontege to Hamition Sireet which is proposad ko be ysed 253
truck access point fo lhe $ite.

Faisfleld WWest Pubdic Schoal adjoins the site to the esst.

Other adjoining land uwes Inelude businessss supporting the surrounding locality
intluding a Frull and Vegetable bubness, #n ALDI supormatket and @ closad Caitex
ssrvice stallon fronling Hamilton Road, Feirfiald West.

The adjeining commerciaf development in the local buslness zone, including the
recently devaloped ALDI supermarked, is characterised by relatively low scale buill form
surrounded by open carparking areas provided i ground level, Thie is comtistent with
what would normally be assotlated with devalopment within 8 Jocal business zone.

The proposed developrent extends a 2-6 storsy bulfl form acrozs the enfirg gits, with &
larga parking facility and refail complex focated botwesn single storey resicentlal
development and the logal public sghoo!,

Whilg the plens illusirate an indicative built form &t i aur opinion that inadequate
$nformation has been provided with the spplicetion to fully congider ths implications of
the residentizl component of the development and ifs interrelationship with the
proposed retell complex. Inadequats information e provided for contideration of
carpaking requirgment, traffic generation, access and intersection deglgn for a full and
proper conglderalion to ba undartaken of the current development application,

Y is considersd that prior fo any furthar congigeration of this matter, Councli musl
ensure that adequale infermatien is provided with the devslopment .appficalion snd

piaced on public exhibition to properly consider the intgndes mixed vse development
of the sub) 2ot site. .

Notwilhstanding, it & our opinion thal the proposed development s &n
overdevelopiment of (he site snd is enllraly inappropriate for 4 local busingss Zone
totality.

2, The praposal is inconsistent with the objectives of the S} Local Centra
Zone within the Fairfietd LEP 1894,

Clause 8(2) of Fairfiald tocal Environmental Plan 1994 states that:

*The Councif must nol grant cansan! 1o developrmsnt on fand wilhin & zone unless il is

of the opinion thal e carrying oul of the development would be consistenf with one or
more of the objectives of that zans.*

In other words, Fairfield City Coustd cannot give consenl to the proposad retad
shopping complex uniess itis considered to be conistent with the obiectives of the 3l
Local Ganirs Zane.
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it 18 our opinion that the proposal is slestly not consistent with the ohjectives of the
zoning of the land. The proposs! conflicts with the estoblished hlerarshy of ratail
cenlres as established under the buginess Zoning provisions of the LEP.

The following business zemes apply throughout Fairfield LGA under fhe provistans of
Fairfield Local Environmental Plan 1094,

Zone 3fa) Ss‘vaegIona'I Buslness Cantro

Tils zone applies to the Fairfisld Town Centre and [s (o encourege comprehendive
developmant and growth which will reinforcs the rola of the town cenfer &5 & sub-
regional gentre and the dominant business centre in the City of Fairfield.

Zoms 3} Distritt Bushess Centre

The Disirict Centre zone applies fo the Cabramaita, Prairiewood and Bonnyrigg cenlres
Bnd objettive (¢} of the Zone is Yo “encourage fhe Distril Cenlrds...lo provide
resigants with raglor faodl, ¢fothing and smalf item shopping oppertunifies.”

Zone 3o} Lecal Busimess Centro

The subjaed site is fotaied within the 3{o) Local Centre zone ynder the provisions of
Fatrfield Locel Environments} Plan 1694.

“The objectivat of the Zone are:

@ {o provids for The edablishment In 8 busingss centre of relail, commarcial,
professional and communily strvices activities to serve locel restdents; end

(8} fo provids for resiclentlel dovelopment fo supporf bugingsy activity in the
centr.”

The propoesed development wilt result in @ retail shopping complex a Fairfield Wesl that
comprises two farge supermerkets (ALDI end Coles) and speciaity retail snops with 2
tofal Noprspace of wall over 7,000 sam of retsil floor spate,

There is no commencial or professional floor space astociated with elther e existing
ALDI siore or the proposed retail development,

‘T his size retail complex tswell in excess of what is deamad 1o be lotal business conire
serving the needs of local residants. The proposal If approved would restét in the
estzblishment of & significant district shopping centre drawing trade from a wide
caichment,

ftwould alsa lead 1o impatus for additional retaitcommerctel cevelopment on adjaining

underutilized tend (eg. closed service dation site el¢.) that would further establish
Farlfield West a5 a gignificant district centre,

it iy considared thal the propoesal 18 clearly inconsisient wifh the objgctives of the 3(c)
Locsl Susliess zons and that therefore in accordance with the provislons of Clause 3(2)
of the LEP must not be approved by Falrfield City Council,

CF
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Il s our opinion that any contidersfion of a retall gentré the size and naturd of the
propnsed devalopmend requires & review of Council's retail sfudiss underfeken In the
preparstion of the existing LEF and Ihe sebesquent raview, exhibition, assassment and
amendment to the curmsnt zoning of the \and via the Draft LEP process.

3. The proposal Is inconsistent with the provisions of Fairfield City Wide
Devefopment Control Flan 2008 for ecinmercial develonpment within
Local Centres.

From our review of ihe existing Faisfield Gity Wids DCP 2006 Ihat applies to he land.

Clause 8.1.1 etates what matters need to conglder in a development applicaion on 3(5)
zoneq land a3 follows! .

‘g)  In 2 generel tonfext Cowncil will assess: development dpplieations for
commereip! development {nfocal cenfre 3(c) zones besad on the following eriterfa:

+ Tha findingg of Ihe Fairfield Refall and Commercial Cenfres Sludy, 83 deseribed
in 8 report to Council's Oulcomes Commiltes in Saplember 2006 (ietn No 105,
File reference GO7-10-163(4)),”

The Fairfield Retall and Commertial Centres Study identifiss cenlras such ay

Fairfield Town Centra
Cabramatia
Prairiewood

Bonnyrigg Town Centra
Canley Heights

Ganley Vale

Smithifleld

Steven refars lo existing 1arge neighbourhaod centres anchored by s single supermerket
includiing-Greenlield Park and Edensor Park.

Feam our review of the provisions of this sludy and anelysis of exising centres there I8
tro menfion of thit land 2t Fairfield Waeit ss belng identified as an exisling centre or
bezoming n tmportant retsll districl centra as currantly proposed,

The key recommendsation outiined within the findings of the abova report is that;

*Council prapans and tdopf & new ralal! polioy Hlalement that spacifically describes the
rofell role of each of the cenlre iypes in Fairfisld, The policy should also oulling tha

criterta by which Council will evaluafe new refall development propowle in sach fype
of cantre."

“The propossd Refaif Centres Foficy should contein evaiustion critéria thal can he
gppiied to tho censiveratian of new relail proposals, Ruch criteris would be designed
fo assisf i [he assassmsnt of whethar the impect of new davalopmen! on olher senfres
in the sysfem of cenfres fs acceplable whita refalning a degree of fexibifity particuterly

where proposals in sub-regional cenlres are likely fo reduce eseaps spending from
Fairfiald.*

C¥
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It i our epinion that any conslderation of a «efall cenfre the size and nalure proposed
for this fotatlon at Fairfield Wesl requires a full understanding of the implicalions on the
established sysiem of retall centres and their ongoing roles of ather tentres in the fulure,
It 3% contidared that in acsordance with the provisions of the Fairfield Gity Wids DCP
2006 and {indings of the Fairfield Gity Retail and Commercial Siudy, Councll must it
considet the Currént gppfication until such time s 8 Retall Centres Policy has been
adopted thel eonslders the role of the propoted site in the rafeil system within the City
of Falrfleld and provides 3 evaluation criteria for the devalopment of euch a centre,
it i& ouy oplnign that the current application is incongisiznt wilk ihe zoning of the land
and planning policies within the relevam dsvelopment control pian that applies atrots
the whole of the Fairfleld LGA.
4. The proposal is incont istent with Sate Government centre's poficles and
planning policies for integrating fand wse and frapsport
Discouraging out-of-tentrs genaral retgiling and large scale commercial development is
tound town planning practive and has long been a policy of Stale Government,
Whilst such policies exigted prior ta 1985, the “Cenlres Policy for the Sydney Region”
{Departmant of Environment and Planning) of ly 1885 was (he first $pecificalty
dedicated to the issun of promofing the development of cenires.
Thae key objectives of the Cenires Policy are identlfied a5 foliows:
8} A firer distribution of jobs;
% Promotion of publit fransport;
¢) Acces to shops and communlly services;
db Amenity of Urban centres:
&) Job retention and creation; gnd
) Appropriale enviconments for high density housing.
Thera wers eipht major policies which consiitule the proposed Cenlres Policy .end
formed the fremework for iocal planning.” Tha first three polivies of the Centres Policy
established a hisrarchy of centres with Syd ney CBD and North Sydney promoted &5 tha
dorninznt, reglonal centre, Parrsmatia established ac the ascondary regional centre,
followed by a numbar of sub-regional centres norninated as the praferred locations for
major tcommercial devaiopment. Tire sub-reglonal cantres intluded are;
(8) Bankstown; {h) Hornsby:
{b) Blackiown: {i) Hurstvilie;
{c} Bondi kinction; {j) Liverpooi;
() Surwood, (k) M Drutt; ’
(6} Ghatswaod; (] Penrith:
f) Carphelltown; {m} 3, Leonasds, and
o) Goslord; (m) Sutherland,
5
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Secondary Centres weate also identified as playing an important role in the proviston of
reteil and Gommunity services. Secondary Cenfres were idenfified 25 Ashfield, Camden,
Castle Ril, BpingEastwood, Dee WhyfBrogkvale, Fairfisld, Gordon, Katoomba,
Manly, Miranda, Rockedale, 8t Marys and Wyong,

Pellgy 6 of the Centres Policy stated thal:

*Mejor rofoil developments wilf be encouraged fa fotate in regiontl, sub-regional
and secondary cenfres.”

The polley stetes that “major retpll developmends (of over 5,000 gross lelfable square
melreg which require arezoning or an Increase in floor space ratios are normally fo be
restricled oulside regiond!, sub-regional, and secondary cohlres.”

“The preferred focglion for all retsil developments is exisiing cenfres. In specle!
oircumshantes where rofail Racilities ard requirbd oulsids of centrps, the rezoning of lant
should ba restricled whare possibie lo areas adjecent fo the existng cenire.”

“In nowly daveloping 8rods major refil fasililies will provide the focus for the
davelopment of the fufure commercial tenira, Atcass by public fransport shouid ba g
key eriteria irt datermination of cenire Jotation. Freestanding !ocafions awsy from

publit trensport will bg stropgly distouraged.”

The 1885 Cenlre's Policy sstabiished clear and concise planning comirole over ihe

tovation of retell development. The focus wee on supporting the hiererchy of existing
sstablished contres.

The objectives of ihe above policy have been continually smbadied in melrepallian
planning strategies. ‘These inchude:

g Cifies for e 21* Century — Integrated Urban Management for Sydney, Newcastle,
fhe Central Coatt and Wollongong (Depariment of Planning, 1825);

by Draft Relail Policy for the Greater Metropolitan Region of NON (Department of
tiroan Affairs and Planning, 1896);

t) A Framework for Growth and Change — The Review of Strategic Planning far the
Greater Metropolitan Reglow (Department of Urban Affalvs and Planning, 1997}

d} Emerging Centres (Depariment of Urban Affeirs and Planning, 1008) and
8} Shaping Qur Cilies — The Plenning &lralegy for the greater melropolitan region of

Svdney, Newcastle, Wollongong and the Central Coast {Departrnent of Urban ARalis
and Pianning, 1898).

) Oreft State Envisonmental Planning Policy 66 = Integrating Land Use and Transpernt
DRAFT SEPP66 — Integrating Land Use and Transpost

Orafl SEPP &8 — Inlegraling Land Use ang Transport was publicly exnibited for a 3
month poriod anding on 14 December 2001, This dosument forms part of a 'pelicy
package’ which represents the first attemot by the State Government 1o provide siatulory
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tontrol specifically related to the istue of inlegrafing land use and fransport, past of

which includes the policy of discouraging out-of-cenirg general retalllag.

Part of the draft SEPP 66 policy pagkdpe includes *the Right Plage for Business and
Services Planning Policy”. This polley identifies a number of cenlres a8 being those

which will be supporied by Government. Thote centres are as follows:

) Sydney CBD (intluding Norlt Sydney):

k) Parramatts;
t} Newcastie: and
d) Wollongong.

Thase ara the primary commercie) and institutional hubs of (ne greater metropolitan

reglon. The other maJor urban centres which are [dentified are the follewing.

within Sytney .
* Bankstown * Blacklowh * Bondj dunction
* Burwaod “ Camden * Camphelitown
* Castle Hill * Chatswoog * Dee Why / Brookvals
“Flrfield 7 Cabramatta | * Hovnaby * Hursivilte

* Liverpool * Macguarie Pack * Mount Drultt
“ Rouse AIH * North Synsy * Penrith

* Pyrment * Righmang * 8 Leonards

* Sulbarland / Mirands

Within Newcastie

* Charlesfown * (3lendgle * Kolara

* Maitland

Vithin Centeal Coast

* Gagford / Bna

* Wyong [ Tuggerah

Within Wollongong

* Warrawong

* Depte

* Sheliharkour Square

Within ihe. ¢rafl Pelicy the following comment 1S made abowd retall locational

réguiraments,

*Refoil s sssenfial lo the avtivity and the vigbilily of modl cenires because of its
dominance of economic aolivily - and refslionship wiftr persond and other
sorvices. Shops lypicatly genortle high Irip tavels snd lhose serving mere than a
naighbourhood tafehment should ahvays 0o focatad in Centres and be provided
with pedestrien, cycling and public transport acesss,  Retsilers often prefer
Iotations an main rosds which afford high exposure. These locelions should

rreke the hesl use of road and public lransport infrasructure.”
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The propasal doss not provide any cisar and direct ftnk fo public transpoit facilities but

fe rather acar erienfated development that providss the enlire access for carparking frem
2 tingle rasidentlel neighbourhood streel: ’

In vigw of the shove, I |8 consldered that the use of the subjest site wikhin the focal
centra of Fairfield VWest for a large district rétaif cenire ts contrary to both the proviston
of the existing Falrfiald LEF 1984 and the provisiont of drait SEPP 66, asit izin an "ouk
of cenlre’ Jocation and as auph, will be contrary to e objective of encouraging the
development of centres,

CONCLUSION

Qversll, itis consldered that the propossd devalopmant is inappropriate for this iocality
within Fairfleld West, -

We believe thel insufficlent Information has been provided wiln the developmant
applicafion to defermine the nature of proposed residenfisl use ang e inplications on
the operation of the =ita and the surrounding rodd network,

The propossd redail uses will rasuit in 8 district shopping complex at Fairfleld West that
15 Inconsistent wilh Council's statutory planning contro¥ and developmant conlre! plan
{hat applies o the land,

It is considered that te development as currently propased will effectivaly operste and
funciton a8 2 medern district cetail thopping complex in an "out-ol<enlie’ location ihat
is inconsistent with State governm ent end local planning controls.

Wa formally objett fo the propotad davelopment and request to be nolified of any time
at which this tatter 18 {o be considered by Fairfleld Council.

Yaura faflhfutly,

DAVID WINLEY
Girettor
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